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The European Human Rights System*
James W. Hart**
This article presents the historical, organizational, and bibliographic information 
needed to research the Council of Europe’s regulation of human rights. It begins with 
an explanation of the reasons for the organization’s founding and then describes 
its statute, its structure, the Convention for the Protection of Human Rights and 
Fundamental Freedoms, the history of the changes in the treaty’s procedures, and its 
enforcement mechanisms. The final section provides similar treatment for another, 
less well known, of the Council’s human rights treaties, the European Social Charter.
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¶1	This	article	presents	historical,	organizational,	and	bibliographic	informa-
tion	for	researching	the	Council	of	Europe’s	regulation	of	human	rights	within	its	
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spawned	it	and	have	influenced	it.	The	article	describes	the	history	that	led	to	the	
Council	of	Europe’s	founding	and	later	to	its	expansion,	its	primary	political	and	





¶2	 In	 1945,	 Europe	 was	 economically,	 spiritually,	 and	 physically	 devastated.	
Nearly	all	of	its	countries	had	recently	been	or	currently	were	occupied	by	foreign	
armies.	Thirty-six	and	a	half	million	Europeans	had	died	in	the	war.1	The	Soviet	
Union	 lost	 16	 million	 civilians	 and	 8.6	 million	 military	 men	 and	 women.2	 The	











other	 bread-grains	 was	 down	 by	 a	 third.”10	 In	 the	 American-occupied	 zone	 of	
Germany,	the	food	ration	was	860	calories	per	day.11







pies	 a	 territory	 also	 imposes	 upon	 it	 his	 own	 social	 system.”13	 The	 war	 with	
	 1.	 Tony JudT, PosTwar: a HisTory of EuroPE sincE 1945,	at	17	(2005).	
	 2.	 Id. at	18.
	 3.	 LEE BakEr, THE sEcond worLd war on THE EasTErn fronT	7,	48–50	(2009).
	 4.	 Id.	at	19.
	 5.	 wiLLiam i. HiTcHcock, THE sTruggLE for EuroPE	16	(2002).
	 6.	 Id.
	 7.	 JudT,	supra	note	1,	at	82.	




	 11.	 JudT, supra	note	1,	at	21.
	 12.	 HiTcHcock,	supra	note	5,	at	23.
	 13.	 miLovan dJiLas, convErsaTions wiTH sTaLin	114	(1962).	











Communist	parties	allied	with	 socialist	parties	 to	get	a	place	 in	 the	government.	
Once	 taken	 into	 the	 government,	 the	 communists	 then	 had	 fellow	 communists	
appointed	to	head	the	ministries	of	the	army,	the	police,	and	the	judiciary.	In	the	
final	 stage	 the	 communists	 arrested	 the	 leaders	 of	 their	 putative	 political	 allies,	
closed	their	newspapers,	outlawed	them	entirely,	executed	the	leaders,	and	took	the	
government	 by	 force.18	 The	 process	 was	 a	 long	 one.	As	 early	 as	 1941,	 the	 Soviet	






toward	 cooperation.	 Each	 of	 them	 had	 its	 own	 idea	 of	 the	 kind	 and	 manner	 of	
cooperation	that	would	benefit	Western	Europe	the	most.21A	plethora	of	organiza-
tions	supporting	the	idea	of	cooperation	grew	up	in	response	to	these	forces,	e.g.,	









	 16.	 rEmi nadEau, sTaLin, cHurcHiLL, and roosEvELT dividE EuroPE	 10,	 29–38	 (1990);	 amos 
PErLmuTTEr, fdr and sTaLin: a noT so grand aLLiancE, 1943–1945,	at	101–02,	108–12	(1993).
	 17.	 HiTcHcock,	supra	note	5,	at	99.	
	 18.	 See	id. (discussing	the	theory	of	English	historian	Hugh	Seton-Watson).	
	 19.	 Id.	at	102.
	 20.	 See id.	at	110.





	 25.	 A.w. Brian simPson, Human rigHTs and THE End of EmPirE	604	(2001).
	 26.	 Id.	at	607–08.
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The Council of Europe
¶6	The	Council	of	Europe	emerged	 from	the	Congress	of	Europe	on	May	5,	
1949.	The	founding	document	of	the	Council	is	its	Statute.	The	preamble	reaffirms	
the	contracting	 states’	“devotion	 to	 the	 spiritual	and	moral	values	which	are	 the	
common	 heritage	 of	 their	 peoples	 and	 the	 true	 source	 of	 individual	 freedom,	
political	liberty	and	the	rule	of	law,	principles	which	form	the	basis	of	all	genuine	
democracy	 .	 .	 .	 .”27	Article	 1	 states	 that	 the	 Council’s	 purposes	 are	“to	 achieve	 a	
greater	unity	between	its	Members	for	the	purpose	of	safeguarding	and	realising	
the	 ideals	 and	 principles	 which	 are	 their	 common	 heritage	 and	 facilitating	 their	
economic	and	social	progress.”28	





article	 16	 allows	 it	 to	 make	 decisions	 “relating	 to	 the	 internal	 organisation	 and	
arrangements	of	the	Council	of	Europe.”	It	has	an	executive	function	similar	to	that	
of	a	prime	minister	or	president.	The	Committee’s	meetings	are	held	in	private	in	




¶8	 The	 second	 organ	 was	 originally	 named	 the	 Consultative	 Assembly,	 but	
since	 February	 1994	 has	 been	 referred	 to	 in	 all	 Council	 documents	 as	 the	
Parliamentary	 Assembly.32	 It	 is	 composed	 of	 representatives	 selected	 by	 or	
appointed	 from	 the	 legislatures	 of	 the	 contracting	 states.	 The	 number	 of	 repre-




Estonia	 three,	 Liechtenstein	 two,	 Poland	 twelve,	 and	 Moldova	 five.	 Article	 22	
describes	 the	Assembly	 as	“the	 deliberative	 organ	 of	 the	 Council	 of	 Europe.”	 Its	






	 29.	 Id. arts.	13,	14.
	 30.	 Id.	art.	21.
	 31.	 Id.	arts.	10,	37.




	 33.	 A.H. roBErTson, THE counciL of EuroPE: iTs sTrucTurE, funcTions and acHiEvEmEnTs	41	
(2d	ed.	1961).
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contracting	 states,	not	 in	 its	 authority	 to	decide	anything.	 It	 appears	 to	have	 the	
debating	function	of	a	legislature	and	the	advisory	function	of	a	cabinet.
The Convention for the Protection of Human Rights  
and Fundamental Freedoms 
¶9	The	first	major	treaty	the	Council	produced	after	the	Statute	and	the	General	
Agreement	 on	 Privileges	 and	 Immunities	 of	 the	 Council	 of	 Europe	 was	 the	
[European]	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	 Fundamental	
Freedoms	(ECHR).34	The	convention	was	signed	on	November	4,	1950,	and	came	
into	 force	 on	 September	 3,	 1953.35	 It	 was	 the	 first	 real	 human	 rights	 treaty.	 The	
U.N.’s	 Universal	 Declaration	 of	 Human	 Rights36	 was	 proclaimed	 during	 the	
Convention’s	drafting	process,	but	that	was	a	proclamation,	not	a	treaty.	It	bound	




in	 both	 of	 the	 Council	 of	 Europe’s	 official	 languages,	 English	 and	 French.37	 The	


















	 38.	 [European]	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	 Fundamental	 Freedoms,	





	 40.	 For	information	on	ways	that	states	can	condition	their	acceptance	of	treaties,	see	mark w. 
Janis, an inTroducTion To inTErnaTionaL Law	23–26	(4th	ed.	2003);	1 oPPEnHEim’s inTErnaTionaL 
Law	1188–92,	1240–47	(Robert	Jennings	&	Arthur	Watts	eds.,	9th	ed.	1992).
	 41.	 Council	 of	 Eur.,	 About	 Conventions	 in	 the	 Council	 of	 Europe	 Treaty	 Series,	 http://
conventions.coe.int/general/v3IntroConvENG.asp	(last	visited	July	27,	2010).





ing	 agreement.	 The	 ECHR	 bound	 the	 contracting	 members	 to	 live	 by	 the	 rights	
enumerated	in	it.	The	Preamble’s	reference	to	“European	countries	which	.	.	.	have	a	
common	heritage	of	political	traditions,	ideals,	freedom	and	the	rule	of	law	.	 .	 .	 .”	
indicates	that	one	of	the	ECHR’s	intentions	is	to	delineate	and	embody	the	political	
and	ethical	culture	of	Western	Europe.42
¶12	The	 first	 section	of	 the	Convention	sets	out	 the	particular	human	rights	





















13.	 The	 prohibition	 of	 discrimination	 on	 grounds	 such	 as	 sex,	 race,	 color,	 language,	
religion,	 political	 or	 other	 opinion,	 national	 or	 social	 origin,	 association	 with	 a	
national	minority,	property,	birth,	or	other	status
14.	 Free	elections,	property,	and	education	(First	Protocol)
15.	 Freedom	 from	 imprisonment	 for	 the	 nonfulfillment	 of	 a	 contractual	 obligation	
(Fourth	Protocol)
16.	 Freedom	 of	 movement	 within	 a	 state	 and	 freedom	 to	 leave	 its	 territory	 (Fourth	
Protocol)











See	david Harris ET aL., Law of THE EuroPEan convEnTion on Human rigHTs	655–755	(2d	ed.	2009)	
for	an	excellent	explanation	of	the	rights	provided	for	in	the	protocols	to	the	Convention.
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ties	 inflicted	 on	 individuals	 were	 likely	 to	 be	 inflicted	 by	 their	 own	 government,	
operating	through	fellow	citizens.”44	
¶13	Finally,	articles	15,	17,	and	18	restrict	the	scope	of	the	contracting	parties’	
ability	 to	 derogate	 from	 the	 ECHR	 in	 times	 of	 emergency	 beyond	 the	 “extent	
strictly	required	by	the	exigencies	of	the	situation.”45	Although	these	articles	allow	
some	leeway	to	contracting	states	during	“war	or	other	public	emergency,”46	they	
prohibit	 contracting	 parties	 from	 using	 derogation	 to	 limit	 the	 Convention’s	
rights.47
the period of the Commission, 1953–1998





¶15	 The	 Commission’s	 purposes	 were	 to	 investigate	 conflicts	 and	 to	 mediate	
friendly	settlements.49	Under	article	20	of	the	Convention,	the	Commission	had	the	












Each	 member	 state	 had	 to	 file	 a	 declaration	 of	 agreement	 to	 article	 25	 with	 the	








	 50.	 Protocol	No.	11	 to	 the	Convention	 for	 the	Protection	of	Human	Rights	and	Fundamental	




	 52.	 sTEPHEn c. mccaffrEy, undErsTanding inTErnaTionaL Law	252	(2006).
	 53.	 mark w. Janis ET aL., EuroPEan Human rigHTs Law	26	(3d	ed.	2008).
	 54.	 Convention,	supra	note	34,	art.	25.























ate	 applications.59	 Between	 1955	 and	 2000,	 180,319	 applications	 were	 filed,	 and	
6736	(3.7%)	were	found	to	be	admissible.60
¶19	 If	 a	 settlement	 was	 reached	 in	 a	 case,	 article	 30	 provided	 that	 the	
Commission	 would	 write	 a	 report	 consisting	 of	 a	 summary	 of	 the	 facts	 and	 a	
description	 of	 the	 settlement	 and	 send	 the	 report	 to	 the	 states	 involved,	 the	
Committee	of	Ministers,	and	the	Secretary-General	of	the	Council.	The	case	would	
then	be	removed	from	the	list.	If	no	settlement	was	reached,	however,	article	31(1)	




within	 three	 months,	 article	 32(1)	 provided	 that	 the	 Committee	 of	 Ministers	
decide	whether	or	not	there	had	been	a	violation.	
	 55.	 Janis ET aL.,	supra	note	53,	at	15	–19.
	 56.	 Id.	at	21.




	 59.	 See	generally	Harris ET aL.,	 supra	note	43,	 at	757–810;	 and	 Janis ET aL.,	 supra	note	53,	 at	
27–49	for	more	detailed	explanations	of	admissibility.
	 60.	 Eur. courT of Human rigHTs, survEy of acTiviTiEs	70	(2000),	available at	http://www.echr
.coe.int/NR/rdonlyres/501D81E2-C4D9-4EAD-990E-AC27448F60E1/0/SurveyofActivities2000.pdf.
	 61.	 Convention,	supra	note	34,	art.	31(2).
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¶20	The	 Committee	 might	 also	 require	 the	 violating	 state	 to	 compensate	 the	




ing	parties	 to	 the	 treaty	were	bound	 to	abide	by	 the	Committee’s	decisions.	The	
Commission’s	friendly	settlements,	decisions	on	admissibility,	and	judgments	were	
published	 in	 its	 Decisions and Reports64	 and	 selectively	 in	 the	 Yearbook of the 




	 63.	 Id. art.	32(3).
	 64.	 Eur. comm’n of Human rigHTs, dEcisions and rEPorTs	(1975–1998).	
	 65.	 yEarBook of THE EuroPEan convEnTion on Human rigHTs	 (1959–present)	 [hereinafter	
yEarBook].	The	European	Law	Centre	also	publishes	the	decisions	of	the	Commission	in	European 
Human Rights Reports	(1979–present).
Figure 1. process under the Commission
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¶23	 The	 court	 published	 its	 Judgments and Decisions	 from	 1961	 to	 1996	 as	
Series	A	and	its	Pleadings, Oral Arguments, and Documents	 from	1961	to	1988	as	
Series	B.	In	1996,	the	ECtHR	changed	the	title	and	format	of	series	A	to	the	Reports 










for	 cases	 decided	 under	 previous	 cases,	 like	 a	 citator.	 The	 court	 also	 provides	
Monthly Information Notes,	 which	 summarizes	 cases	 of	 particular	 interest	 and	
includes	annual	 indexes	to	the	cases.	One	can	also	find	“communicated”	cases—
	 66.	 Convention, supra	note	34,	art.	46(2).




	 71.	 Convention, supra	 note	 34,	 art.	 43.	 See also	 Luzius	 Wildhaber,	 An	 Insider’s	 View	 of	 the	
European	Court	of	Human	Rights:	An	Address	 to	 the	 Inner	Temple	 (Oct.	20,	2003)	 (unpublished	
speech,	on	file	with	author).
	 72.	 Convention, supra	note	34,	art.	48.
	 73.	 The	opinions	themselves	can	be	found	in	the	Eur. courT of Human rigHTs, PuBLicaTions 
of THE EuroPEan courT of Human rigHTs, sEriEs a: JudgmEnTs and dEcisions	 (1961–1996)	and	
EuroPEan courT of Human rigHTs, rEPorTs of JudgmEnTs and dEcisions	 (1996–present).	 The	
yEarBook,	supra	note	65,	publishes	summaries	of	the	decisions	and	judgments.	Pleadings,	transcripts,	
and	other	documents	filed	with	the	court	can	be	found	in	PuBLicaTions of THE EuroPEan courT of 
Human rigHTs, sEriEs B: PLEadings, oraL argumEnTs, and documEnTs	(1961–1988).	
	 74.	 Eur.	 Court	 of	 Human	 Rights,	 HUDOC	 Database,	 http://www.echr.coe.int/ECHR/EN/
Header/Case-Law/HUDOC/HUDOC+database	(last	visited	Aug.	1,	2010).
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complaints	that	have	been	communicated	to	the	countries	against	which	they	have	
been	filed.
















right	 to	 appeal	 in	 criminal	 matters,	 compensation	 for	 wrongful	 conviction,	 the	
prohibition	against	double	jeopardy,	and	equality	of	spouses.








the period of protocol 11, 1998–2009
¶26	 Two	 factors	 led	 to	 the	 immense	 increase	 in	 individual	 applications:	 the	
Commission’s	cultural	change	and	the	breakup	of	the	Soviet	Union	and	its	satellites	
in	Eastern	Europe.	As	early	as	the	mid-1970s,	it	was	becoming	clear	that	the	Soviet	
	 75.	 Protocol	 No.	 2	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	 Fundamental	
Freedoms,	 May	 6,	 1963,	 E.T.S.	 No.	 44,	 art.	 1(2),	 available at	 http://conventions.coe.int/Treaty/
Commun/QueVoulezVous.asp?NT=044&CM=8&DF=01/08/2010&CL=ENG.	
	 76.	 karEn rEid, a PracTiTionEr’s guidE To THE EuroPEan convEnTion on Human rigHTs	679	
(3d	ed.	2008).
	 77.	 See	 Erik	 Fribergh	 &	 Mark	 E.	Villiger,	 The European Commission of Human Rights,	 in	 THE 
EuroPEan sysTEm for THE ProTEcTion of Human rigHTs	 605,	619	 (R.	St.	 J.	Macdonald	 et	 al.	 eds.,	
1993);	 Christian	 Tomuschat,	 The European Court of Human Rights Overwhelmed by Applications: 
Problems and Possible Solutions, in	 THE EuroPEan courT of Human rigHTs ovErwHELmEd By 
aPPLicaTions 1, 6–7	(Rüdiger	Wolfrum	&	Ulricke	Deutsch	eds.,	2009).
	 78.	 See	41	yEarBook, supra	note	65,	at	18.
	 79.	 Tomuschat,	supra	note	77,	at	7.






grain,	 during	 the	 1970s	 it	 had	 to	 import	 ten	 million	 tons	 a	 year	 to	 feed	 its	
population.83	
¶27	The	reasons	for	these	problems	included	government	bureaucrats’	fear	of	
exposing	 the	 truth,84	 the	government’s	bailing	out	of	 industrial	 and	agricultural	
failures,85	an	excessive	emphasis	on	heavy	industry,86	a	lack	of	consumer	goods,87	



















	 81.	 John	Kampfner,	Russia 2: We Pretend to Vote; They Pretend to Notice,	nEw sTaTEsman,	Dec.	1,	
2003,	http://www.newstatesman.com/200312010017.
	 82.	 PHiLiP Hanson, THE risE and faLL of THE soviET Economy	243	tbl.9.2	(2003).	
	 83.	 HiTcHcock, supra	note	5,	at	351.
	 84.	 See	id.	at	353–54.
	 85.	 Id. at	351–52.
	 86.	 JudT,	 supra	 note	 1,	 at	 578;	vicTor sEBEsTyEn, rEvoLuTion 1989: THE faLL of THE soviET 
EmPirE	77–78	(2009).




	 91.	 Id. at	597–600.
	 92.	 sEBEsTyEn, supra	note	86,	at	195.	
	 93.	 HiTcHcock,	supra	note	5,	at	362.
	 94.	 Id.	at	366.
	 95.	 Id. at	367.
	 96.	 Id. at	360.
	 97.	 Id. at 369.
















the	Convention.	 It	wrote	 the	Human	Rights	Commission	out	of	 the	Convention	
entirely;	made	the	ECtHR	permanent;	gave	the	court	the	responsibility	for	pursu-
ing	friendly	settlements;	abolished	the	appeal	of	individual	cases	to	the	Committee	












	 98.	 Tomas	Niklasson	&	Anders	Sannerstedt,	Europe Safe for Democracy? The Council of Europe 
and Democratization in Central and Eastern Europe,	96	sTaTsvETEnskaPLig TidskrifT	69,	70	(1993).	
	 99.	 Id.	at 72–76.
	 100.	 Council	 of	 Eur.,	 47	 Countries,	 One	 Europe,	 http://www.coe.int/aboutCoe/index.asp?page
=47pays1europe&l=en	(click	on	“Display	the	List	of	Countries”).
	 101.	 Id.
	 102.	 Protocol	 No.	 14	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	 Freedoms:	 Explanatory	 Report,	 May	 1,	 2004,	¶¶	 5–6,	 available at	 http://conventions.
coe.int/Treaty/EN/Reports/Html/194.htm	 (last	 visited	 Aug.	 24,	 2010)	 [hereinafter	 Protocol	 14	
Explanatory	Report].








































	 111.	 Harris ET aL.,	supra	note	43,	at	863–67.
	 112.	 Eur. courT of Human rigHTs, annuaL rEPorT 2003,	at	103–05	(2004).
	 113.	 Eur. courT of Human rigHTs, annuaL rEPorT 2008,	at	129	(2009).
	 114.	 Protocol	 No.	 14bis	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	 Freedoms,	 May	 27,	 2009,	 C.E.T.S.	 No.	 204,	 available at	 http://conventions.coe.int/
Treaty/Commun/QueVoulezVous.asp?NT=204&CM=8&DF=01/08/2010&CL=ENG.
	 115.	 Protocol	 No.	 14bis	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	 Freedoms:	 Explanatory	 Report	 ¶	 22,	 http://conventions.coe.int/Treaty/EN/Reports/
Html/204.htm	(last	visited	July	27,	2010).
	 116.	 Protocol	 No.	 14bis	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	 Freedoms,	 Chart	 of	 Signatures	 and	 Ratifications,	 http://conventions.coe.int/Treaty/
Commun/ChercheSig.asp?NT=204&CM=8&DF=21/04/2010&CL=ENG	(last	visited	July	27,	2010).	
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Figure 2. process under protocol 11
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Applications	 that	are	admissible,	but	not	“already	 the	 subject	of	well-established	
















in	 hearings.127	 The	 Commissioner	 for	 Human	 Rights	 is	 not	 a	 leftover	 from	 the	
	 117.	 See	 Council	 of	 Eur.,	 Press Release: Secretary General Welcomes Forthcoming Entry into 
Force of Protocol No. 14	 (Feb.	 18,	 2010)	 available at	 https://wcd.coe.int/ViewDoc.jsp?id=1585729&
Site=DC&ShowBanner=no&Target=_self&BackColorInternet=F5CA75&BackColorIntranet=F5CA
75&BackColorLogged=A9BACE#.
	 118.	 Protocol	 No.	 14	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	 Freedoms,	 Chart	 of	 Signatures	 and	 Ratifications,	 http://conventions.coe.int/Treaty/
Commun/ChercheSig.asp?NT=194&CM=8&DF=27/07/2010&CL=ENG	(last	visited	July	27,	2010).	
	 119.	 ECHR,	supra	note	38,	art.	27	(1).
	 120.	 Protocol	 14	 Explanatory	 Report,	 supra	 note	 102,	 at	 ¶	 38;	 Paul	 L.	 McKaskle,	 The Euro-
pean Court of Human Rights: What It Is, How It Works, and Its Future,	40	u.s.f. L. rEv.	1,	62	(2005).
	 121.	 ECHR,	supra	note	38,	art.	27(3).
	 122.	 Id.	art.	28(2).
	 123.	 Id. art.	28.
	 124.	 Id. art.	29(1).
	 125.	 Id. art.	29(2).
	 126.	 Protocol	 No.	 14	 to	 the	 Convention	 for	 the	 Protection	 of	 Human	 Rights	 and	
Fundamental	Freedoms	art.	12,	May	13,	2004,	E.T.S.	No.	194,	available at	http://conventions.coe.int/
Treaty/Commun/QueVoulezVous.asp?NT=194&CM=8&DF=01/08/2010&CL=ENG.	 This	 is	 part	 of	
article	35	of	the	current	ECHR.
	 127.	 Id. art.	13	(amending	art.	36	of	the	ECHR).
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Figure 3. process under protocol 14
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earlier	 Commission;	 it	 is	 a	 new	 position	 whose	 primary	 responsibilities	 are	 the	
promotion	of	human	rights	in	Europe	and	the	provision	of	support	for	national	





Steel	 Community	 (ECSC)	 was	 founded	 in	 1951,	 its	 goals	 were	 restricted	 to	 the	
economic	sphere:	“[T]he	treaty	is	concerned	with	the	establishment	of	a	common	









nothing	explicit	 in	 the	ECSC	 treaty	or	 its	progeny	about	human	rights,	 the	ECJ	















briefly	 and	 superficially	 the	 question	 of	 the	“means	 to	 avoid	 any	 contradiction	
between	the	legal	system	of	the	European	Communities/Union	and	the	system	of	
	 128.	 sTanLEy HEnig, THE uniTing of EuroPE 27	(2d	ed.	2002).
	 129.	 Id.	at	13.
	 130.	 Treaty	on	European	Union,	art.	F(2),	July	29,	1992,	1757	U.N.T.S.	3,	12.
	 131.	 Charter	 of	 Fundamental	 Rights	 of	 the	 European	 Union,	 Dec.	 18,	 2000,	 2000	 O.J.	
(C364)	1.
	 132.	 See	Protocol	14	Explanatory	Report,	supra	note	102,	¶	101.
	 133.	 See generally	 Harris ET aL.,	 supra	 note	 43,	 at	 28–30;	 Hans	 Christian	 Krüger,	 Reflections 
Concerning Accession of the European Communities to the European Convention on Human Rights	21	
PEnn sT. inT’L L. rEv.	89	(2002).	
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of	 great	 complexity.	 Although	 EU	 accession	 was	 certainly	 proposed	 in	 order	 to	




application	 against	 it,	 although	 the	 latter	 situation	 would	 probably	 be	 addressed	
within	the	EU.137	Complaints	against	the	EU	would	be	subject	to	the	ECtHR	admis-
sibility	criteria,	including	the	exhaustion	of	domestic	remedies.138	Domestic	reme-
dies	 in	 this	 case,	 however,	 would	 be	 those	 of	 the	 EU,	 perhaps	 the	 ECJ.	 ECJ	
procedures	 would	 not	 be	 considered	 to	 be	 “another	 procedure	 of	 international	
investigation	or	settlement”	as	required	for	state	parties	by	article	35(2)(b).139	The	
EU	might	be	brought	into	a	case	as	a	third	party	under	article	36(1)	in	which	one	




law	 is	 at	 issue	 or	 it	 might	 be	 brought	 in	 to	 ensure	 the	 proper	 administration	 of	
justice.141	 The	 EU	 would,	 of	 course,	 participate	 in	 the	 Committee	 of	 Ministers’	
enforcement	proceedings.142	It	 is	not	clear,	however,	whether	it	would	vote	on	all	
cases	or	only	on	those	that	concerned	EU	law.143	If	the	EU	lost	a	case,	the	Committee	
of	Ministers	 could	 issue	a	 resolution	directing	 it	 to	provide	 just	 satisfaction	 to	a	
successful	complainant	or	 to	make	changes	 to	 its	 legal	 system,	as	 it	does	 to	 indi-
vidual	states.
	 134.	 counciL of Eur., sTudy of TEcHnicaL and LEgaL issuEs of a PossiBLE Ec/Eu accEs-
sion To THE EuroPEan convEnTion on Human rigHTs	17	(June	28,	2002),	available at	http://www
.coe.int/t/e/human_rights/cddh/2._activities/StudAccessionEU_en.pdf.
	 135.	 Janis ET aL.,	 supra	 note	 53,	 at	 878–85;	 Council	 of	 Eur.,	 High	 Level	 Conference	 on	 the	
Future	 of	 the	 European	 Court	 of	 Human	 Rights,	 Interlaken	 Declaration	 PP	 8,	 PP	 10(4)	 (Feb.	 19,	
2010),	 available at	 http://www.eda.admin.ch/etc/medialib/downloads/edazen/topics/europa/euroc
.Par.0133.File.tmp/final_en.pdf.
	 136.	 Israel	 de	 Jesús	 Butler	 &	 Olivier	 De	 Schutter,	 Binding the EU to International Human 
Rights Law,	27	y.B. Eur. L.	277,	301	(2008).
	 137.	 See	counciL of Eur.,	supra	note	134,	at	12–14.
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Resolution of Cases Before the European Court of Human Rights
principles guiding Decisions144
¶44	There	are	several	principles	that	are	not	explicitly	discussed	by	the	ECtHR,	
but	 that	nevertheless	 influence	 it.	The	 first	 is	 subsidiarity,	which	means	 that	any	
task	that	an	organization	undertakes	should	be	done	at	the	lowest	level	possible.	It	
could	be	expressed	conversely:	the	only	tasks	that	should	be	done	at	a	higher	level	





















achieve	 a	 legitimate	 goal.	 In	 some	 cases	 the	 Convention	 explicitly	 allows	 such	
restrictions;	in	others	the	ECtHR	has	inferred	them	even	though	they	are	not	in	the	






	 144.	 The	 principles	 described	 in	 this	 section	 do	 not	 come	 from	 the	 ECHR,	 but	 are	 widely	
noted	in	the	literature.	See generally	F.	Matscher,	Methods of Interpretation of the Convention,	in THE 
EuroPEan sysTEm for THE ProTEcTion of Human rigHTs,	supra	note	77,	at	63.
	 145.	 Janis ET aL.,	supra	note	53,	at	242	(quoting	Frette	v.	France,	2002-I	Eur.	H.R.	Rep.	351).
	 146.	 Id.
	 147.	 See	 id.	 at	 107;	 R.	 St.	 J.	 Macdonald,	 The Margin of Appreciation, in	 THE EuroPEan 
sysTEm for THE ProTEcTion of Human rigHTs, supra	note	77,	at	83,	83.
	 148.	 See	 Marc-André	 Eissen,	 The Principle of Proportionality in the Case-Law of the 
European Court of Human Rights,	in	THE EuroPEan sysTEm for THE ProTEcTion of Human rigHTs, 
supra	note	77,	at	125,	131–37.







¶47	Under	 the	 principle	 of	“Fourth	 Instance,”	 the	 ECtHR	 is	 not	 an	 appellate	
court	and	applications	to	it	are	not	appeals	“from	the	decisions	of	national	courts	




















¶49	 Article	 46(2)	 of	 the	 Convention	 gives	 the	 Committee	 of	 Ministers	 the	
responsibility	 for	 enforcing	 the	 court’s	 judgments.	 If	 the	 government	 fulfills	 the	
requirements	of	the	court’s	judgments	or	the	parties	come	to	a	friendly	settlement,	
the	 Committee	 adopts	 a	 resolution	 accepting	 the	 government’s	 actions	 or	 the	
friendly	settlement	and	stating	that	no	further	action	is	necessary.157	Otherwise,	the	
Committee	 asks	 the	 government	 to	 submit	 information	 on	 the	 progress	 toward	
	 149.	 ECHR,	supra	note	38, art.	8.
	 150.	 Harris ET aL.,	supra	note	43,	at	14.
	 151.	 Id. (quoting	Garcia	Ruiz	v.	Spain,	1999-I	Eur.	Ct.	H.R.	87	¶	28).
	 152.	 ECHR,	supra	note	38,	art.	41.
	 153.	 ELisaBETH LamBErT aBdELgawad, THE ExEcuTion of JudgmEnTs of THE EuroPEan 
courT of Human rigHTs	10	(Human	Rights	Files,	No.	19,	2d	ed.	2008).	
	 154.	 Neumeister	v.	Austria,	17	Eur.	Ct.	H.R.	(ser.	A)	(1974).
	 155.	 See rEid,	supra	note	76,	at	608–56	for	a	list	of	monetary	awards	in	individual	cases.
	 156.	 Harris ET aL.,	supra	note	43,	at	857–58.
	 157.	 Council	 of	 Eur.,	 Rules	 of	 the	 Committee	 of	 Ministers	 for	 the	 Supervision	 of	 the	
Execution	of	Judgments	and	of	the	Terms	of	Friendly	Settlements	(May	10,	2006),	available at	http://
www.coe.int/t/dghl/monitoring/execution/Documents/CMrules2006_en.asp.




parties	 to	 a	 friendly	 settlement,	 (2)	 adopt	 an	 interim	 resolution	 of	 concern,	 or	






















high.	Although	states	have	obvious,	material	 interests	 in	 international	economic,	




addition,	 although	 the	 contracting	 states	 are	 not	 required	 to	 incorporate	 the	
Convention	 into	 their	 national	 law,	 they	 have	 all	 done	 so.163	 The	 efficacy	 of	 the	
court	is,	therefore,	often	hidden	in	the	guise	of	the	ordinary	workings	of	the	con-
tracting	states’	 legal	systems.164	This	reasoning	leads	most	commentators	to	con-
	 158.	 aBdELgawad,	supra	note 153,	at	33.
	 159.	 Janis ET aL.,	supra	note	53,	at	105	n.90,	109.
	 160.	 Id. at	107.
	 161.	 Id. at	108.
	 162.	 Id.
	 163.	 Harris ET aL.,	supra	note	43,	at	23.





555tHe eUROpeAN HUmAN RIgHts sYstemVol. 102:4  [2010-31]















cess	 to	 give	 the	 contracting	 state	 time	 to	 remedy	 the	 situation.	 Although	 the	
duration	 of	 the	 adjournment	 may	 be	 prescribed	 at	 its	 beginning,	 the	 court	 may	
restart	the	case	at	any	time	“if	this	is	what	the	interests	of	justice	require	.	.	.	.”166	The	
ECtHR	used	the	pilot	judgment	procedure	for	the	first	time	in	2004.167
The Social Charter and the Expansion of Rights
¶54	Although	commentators	regard	the	ECHR	as	the	crowning	achievement	of	
the	 Council	 of	 Europe,	 the	 Council	 has	 adopted	 many	 other	 treaties	 that	 have	
developed	 human	 rights	 beyond	 their	 traditional	 core.	 First	 among	 these	 is	 the	
European	 Social	 Charter	 (ESC).168	 The	 Charter	 was	 opened	 for	 signature	 on	
October	18,	1961.	A	major	Additional	Protocol	was	added	in	1988	and	other	lesser	
amendments	were	added	at	various	other	times.	The	whole	Charter	was	revised	and	
reissued	 as	 an	 autonomous	 treaty	 in	 1996.169	 The	 new	 treaty	 incorporated	 the	
Additional	Protocol	of	1988,	other	amendments	to	the	Charter,	principles	of	other	
international	social	and	economic	treaties,	and	the	principles	of	members’	domes-





	 168.	 European	 Social	 Charter,	 Oct.	 18,	 1961,	 529	 U.N.T.S.	 89,	 E.T.S.	 No.	 35,	 available at	 http://
conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=035&CM=8&DF=27/07/2010&CL	
=ENG.
	 169.	 European	 Social	 Charter	 (revised),	 July	 3,	 1996,	 E.T.S.	 No.	 163,	 available at	 http://
conventions.coe.int/Treaty/Commun/QueVoulezVous.asp?NT=163&CM=8&DF=28/07/2010&CL	
=ENG.	This	does	not	 replace	 the	original	Charter,	but	 complements	 it.	 Id.	 art.	B;	European	Social	
Charter	 (revised):	Explanatory	Report	¶	 10,	http://conventions.coe.int/Treaty/en/Reports/Html/163
.htm.
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both	 labor	 and	 employers	 to	 organize;	 the	 right	 to	 the	 protection	 of	 health;	 the	









•	 to	 adopt	 “a	 system	 of	 labour	 inspection	 appropriate	 to	 national	
conditions.”173 
¶56	The	ESC	establishes	a	two-part	system	of	supervision	consisting	of	regular	
reports	 and	 collective	 complaints.	 The	 reports	 are	 submitted	 to	 the	 European	
Committee	 of	 Social	 Rights	 (ECSR),	 which	 consists	 of	 fifteen	 members	 elected	
from	 five	 regions	 of	 Europe;	 before	 1998	 this	 was	 known	 as	 the	 Committee	 of	
Independent	 Experts.174	 Governments	 submit	 two	 types	 of	 reports	 on	 the	 ESC	
articles	in	part	II:	one	on	those	they	have	ratified	and	another	on	those	they	have	
not	 ratified.175	The	process	 for	 submitting	 reports	on	ratified	articles	began	as	a	
fairly	simple	process,	but	has	become	rather	complex	over	time.	An	excellent	expla-
nation	of	 the	past	calendars	and	future	schedules	 through	2011	can	be	found	in	
Świątkowski’s	Charter of Social Rights of the Council of Europe.176	
¶57	 After	 a	 thorough,	 substantive	 examination	 of	 these	 reports,	 which	 may	
include	face-to-face	meetings	with	representatives	of	 the	government	concerned,	
the	 Committee	 issues	 its	 report	 on	 whether	 or	 not	 the	 country	 submitting	 the	
report	is	in	compliance	with	the	articles	that	it	has	ratified.177	This	function	of	the	
	 170.	 European	Social	Charter	(revised):	Explanatory	Report,	supra	note	169,	¶¶	7,	8.	








	 177.	 Id. at	381–83.

















will	 be	 referred	 to	 the	 Committee	 of	 Ministers.186	 Although	 the	 Committee	 of	
Ministers	usually	adopts	the	recommendations	of	the	Governmental	Committee,	in	










b.	 Other	 international	 non-governmental	 organisations	 which	 have	 consultative	
status	with	the	Council	of	Europe	and	have	been	put	on	a	list	established	for	this	
purpose	by	the	Governmental	Committee;
	 178.	 See id. at	378.
	 179.	 Id. at	383.
	 180.	 These	 are	 available	 for	 2003	–present	 at	 Council	 of	 Eur.,	 Conclusions	 of	 the	 European	
Committee	 of	 Social	 Rights,	 http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/	
ConclusionsYear_en.asp	 (last	 visited	 July	 28,	 2010).	 Earlier	 years	 can	 be	 found	 by	 searching	 the	




	 183.	 There	 are	 two	 types:	 national	 nongovernmental	 organizations	 and	 specialized	 interna-
tional	nongovernmental	organizations	that	have	consultative	status	to	the	Council	of	Europe.
	 184.	 ŚwiąTkowski,	 supra	 note	 174,	 at	 385;	 Council	 of	 Eur.,	 Governmental	 Committee:	
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c.	 Representative	national	organisations	of	employers	and	 trade	unions	within	 the	





against	 it.	 The	 Subcommittee	 of	 the	 Governmental	 Social	 Committee	 (the	
Governmental	Committee)	to	which	section	(a)	refers	may	invite	two	employers’	
organizations	 and	 two	 trade	 union	 organizations	 as	 observers	 with	 consultative	
status.	 The	 employers’	 organizations	 must	 be	 representative;	 an	 individual	
employer	such	as	a	corporation	cannot	bring	a	collective	complaint.	The	complaint	
must	refer	 to	 the	specific	article	and	paragraph	of	 the	Charter	 that	 it	alleges	 the	
state	has	not	satisfactorily	applied	and	indicate	in	what	respect	the	application	has	
not	been	satisfactory.189	The	complaint	is	transmitted	to	the	ECSR,	which	may	ask	





2	 of	 article	 27	 of	 the	 complaint	 and	 invites	 them	 to	 submit	 observations.	 The	
Charter	 allows	 the	 Committee	 to	 hold	 a	 hearing	 after	 reviewing	 the	
documents.191
¶62	The	ECSR	then	writes	a	report	that	describes	its	investigation	and	presents	
its	 conclusion.	 That	 report	 is	 sent	 to	 the	 party	 that	 made	 the	 complaint,	 the	
Committee	of	Ministers,	and	all	contracting	parties	of	the	ESC.192	The	Committee	
of	Ministers	then	votes	on	whether	or	not	the	state	against	whom	the	complaint	
was	 lodged	 applied	 the	 ESC	 satisfactorily.	 If	 the	 vote	 is	 against	 the	 party,	 the	
Committee	 of	 Ministers	 votes	 on	 a	 resolution	 that	 recommends	 the	 actions	 the	
defendant	party	must	take	to	improve	its	application	of	the	ESC.	Only	contracting	
parties	to	the	ESC	can	vote	and	the	resolution	must	pass	by	a	two-thirds	majori-





	 188.	 Additional	 Protocol	 to	 the	 European	 Social	 Charter	 Providing	 for	 a	 System	 of	
Collective	Complaints,	Nov.	9,	1995,	2045	U.N.T.S.	224,	art.	1.
	 189.	 Id. art.	4.
	 190.	 Id. arts.	5,	6.
	 191.	 Id. art.	7.
	 192.	 Id. art.	8.
	 193.	 Id. art.	9(1).
	 194.	 Id. art.	9(2).
	 195.	 Id.
	 196.	 Id. art.	10.















compensation	of	victims	of	violent	crime.	These	 treaties	have	contributed	 to	 the	
legal	 cohesion	 of	 the	 states	 of	 Europe	 and	 have	 made	 that	 continent	 the	 most	
advanced	in	the	world	with	respect	to	the	protection	of	human	rights	and	funda-
mental	freedoms.
	 197.	 See	Council	of	Eur.,	supra,	note	39.
